
From: Harden, Tasha
To: Reagan, Steve
Subject: Fwd: Army Corps Project Proposal to Build a New Road Through San Bernardino NWR
Date: Friday, November 13, 2020 12:40:25 PM
Attachments: CBP Waiver.pdf

ATT00001.htm

﻿FYI

Tasha Harden
Assistant Manager
SEAZ Complex
Buenos Aires, San Bernardino, Leslie Canyon

7628 N Hwy 191
PO Box 3509
Douglas AZ 85608
Office: 520-364-2104 x106
Cell: 520-368-6004
Fax: 520-364-2130

*Please Excuse Errors - Sent from my iPhone*

Begin forwarded message:

From: "Radke, Bill" <bill_radke@fws.gov>
Date: November 13, 2020 at 10:35:19 AM MST
To: "Harden, Tasha" <Tasha_Harden@fws.gov>
Subject: Fwd:  Army Corps Project Proposal to Build a New Road Through
San Bernardino NWR

﻿
Tasha; FYI, the waiver may not apply to this request, and is a decision the
Solicitor’s office should determine for us. Bill
Get Outlook for iOS

From: McIntyre, Julie <julie_mcintyre@fws.gov>
Sent: Friday, November 13, 2020 10:26 AM
To: Radke, Bill
Subject: Re: Army Corps Project Proposal to Build a New Road Through San
Bernardino NWR
 
Here is a copy of the Tucson sector waiver.  

Julie McIntyre, PhD (she/her/hers)
Assistant Field Supervisor
Arizona Ecological Services - Tucson Field Office
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Faka.ms%2Fo0ukef&data=04%7C01%7Csteve_reagan%40fws.gov%7C67ddc705d2414a74e7ed08d8880bf670%7C0693b5ba4b184d7b9341f32f400a5494%7C0%7C0%7C637408932245561290%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=lhiVt0R0EIVPApJJW%2B2LNTY3SNJkD17XXpoRLSY3scs%3D&reserved=0



 


 


Billing Code 9111-14 
 


DEPARTMENT OF HOMELAND SECURITY 


Office of the Secretary 


Determination Pursuant to Section 102 of the Illegal Immigration Reform and Immigrant 


Responsibility Act of 1996, as Amended 


AGENCY: Office of the Secretary, Department of Homeland Security. 
 


ACTION: Notice of determination. 
 


SUMMARY: The Secretary of Homeland Security has determined, pursuant to law, that it is 


necessary to waive certain laws, regulations, and other legal requirements in order to ensure the 


expeditious construction of barriers and roads in the vicinity of the international land border in 


Cochise County and Pima County, Arizona.       


DATES: This determination takes effect on [INSERT DATE OF PUBLICATION IN THE 


FEDERAL REGISTER]. 


SUPPLEMENTARY INFORMATION: 


 


Important mission requirements of the Department of Homeland Security (“DHS”) 


include border security and the detection and prevention of illegal entry into the United States.  


Border security is critical to the nation’s national security.  Recognizing the critical importance 


of border security, Congress has mandated DHS to achieve and maintain operational control of 


the international land border.  Secure Fence Act of 2006, Public Law 109-367, § 2, 120 Stat. 


2638 (Oct. 26, 2006) (8 U.S.C. 1701 note).  Congress defined “operational control” as the 


prevention of all unlawful entries into the United States, including entries by terrorists, other 


unlawful aliens, instruments of terrorism, narcotics, and other contraband.  Id.  Consistent with 


that mandate from Congress, the President’s Executive Order on Border Security and 


This document is scheduled to be published in the
Federal Register on 05/15/2019 and available online at
https://federalregister.gov/d/2019-10079, and on govinfo.gov







 


 


Immigration Enforcement Improvements directed executive departments and agencies to deploy 


all lawful means to secure the southern border.  Executive Order 13767, § 1.  In order to achieve 


that end, the President directed, among other things, that I take immediate steps to prevent all 


unlawful entries into the United States, including the immediate construction of physical 


infrastructure to prevent illegal entry.  Executive Order 13767, § 4(a).  


Congress has provided to the Secretary of Homeland Security a number of authorities 


necessary to carry out DHS’s border security mission.  One of those authorities is section 102 of 


the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, as amended 


(“IIRIRA”).  Public Law 104-208, Div. C, 110 Stat. 3009-546, 3009-554 (Sept. 30, 1996) (8 


U.S.C 1103 note), as amended by the REAL ID Act of 2005, Public Law 109-13, Div. B, 119 


Stat. 231, 302, 306 (May 11, 2005) (8 U.S.C. 1103 note), as amended by the Secure Fence Act of 


2006, Public Law 109-367, § 3, 120 Stat. 2638 (Oct. 26, 2006) (8 U.S.C. 1103 note), as amended 


by the Department of Homeland Security Appropriations Act, 2008, Public Law 110-161, Div. 


E, Title V, § 564, 121 Stat. 2090 (Dec. 26, 2007).  In section 102(a) of IIRIRA, Congress 


provided that the Secretary of Homeland Security shall take such actions as may be necessary to 


install additional physical barriers and roads (including the removal of obstacles to detection of 


illegal entrants) in the vicinity of the United States border to deter illegal crossings in areas of 


high illegal entry into the United States.  In section 102(b) of IIRIRA, Congress mandated the 


installation of additional fencing, barriers, roads, lighting, cameras, and sensors on the southwest 


border.  Finally, in section 102(c) of IIRIRA, Congress granted to the Secretary of Homeland 


Security the authority to waive all legal requirements that I, in my sole discretion, determine 


necessary to ensure the expeditious construction of barriers and roads authorized by section 102 


of IIRIRA. 







 


 


DETERMINATION AND WAIVER: 


 Section 1 


 The United States Border Patrol’s (Border Patrol) Tucson Sector is an area of high illegal 


entry.  In fiscal year 2018, the Border Patrol apprehended over 52,000 illegal aliens attempting to 


enter the United States between border crossings in the Tucson Sector.  Also in fiscal year 2018, 


the Border Patrol had over 1,900 separate drug-related events between border crossings in the 


Tucson Sector, through which it seized over 134,000 pounds of marijuana, 62 pounds of cocaine, 


over 91 pounds of heroin, and over 902 pounds of methamphetamine.  Additionally, Cochise and 


Pima Counties, which are within the Tucson Sector, have been identified as High Intensity Drug 


Trafficking Areas by the Office of National Drug Control Policy.   


  During the high levels of illegal entry of people and drugs within the Tucson Sector, I 


must use my authority under Section 102 of IIRIRA to install additional physical barriers and 


roads in the Tucson Sector.  Therefore, DHS will take immediate action to replace existing 


barriers in the Tucson Sector.  Construction will occur along four separate segments of the 


border, which are referred to herein as the “project areas” and more specifically described in 


Section 2 below.   


The existing barriers within the project areas include both vehicle fencing and outmoded 


pedestrian fencing that no longer satisfy Border Patrol’s operational needs.  Transnational 


criminal organizations known for smuggling drugs and aliens into United States from Mexico are 


known to operate in the area.  These transnational criminal organizations have been able to use 


the lack of adequate infrastructure and the surrounding terrain, which provides high ground for 


scouts seeking to protect and warn smugglers moving through the area, to their advantage. 


Therefore, Border Patrol requires a more effective barrier.  The existing vehicle barriers and 







 


 


outmoded pedestrian fencing will be replaced with an 18 to 30 foot barrier that employs a more 


operationally effective design.  In addition, roads will be constructed or improved and lighting 


will be installed.   


To support DHS’s action under Section 102 of IIRIRA, DHS requested that the 


Department of Defense, pursuant to 10 U.S.C. § 284(b)(7), assist by constructing fence, roads, 


and lighting within the Tucson Sector in order to block drug smuggling corridors across the 


international boundary between the United States and Mexico.  The Acting Secretary of Defense 


has concluded that the support requested satisfies the statutory requirements of 10 U.S.C. 


§ 284(b)(7) and that the Department of Defense will provide such support in the project areas 


described in Section 2 below.   


  Section 2 


I determine that the following areas in the vicinity of the United States border, located in 


the State of Arizona within the United States Border Patrol’s Tucson Sector, are areas of high 


illegal entry (the “project areas”):  


 Starting approximately one-half (.5) mile west of Border Monument 178 and extending 


east to Border Monument 162; 


 Starting at Border Monument 100 and extending east for approximately one (1) mile;  


 Starting at Border Monument 98 and extending east to Border Monument 97; and  


 Starting approximately one-half (.5) mile west of Border Monument 83 and extending 


east to Border Monument 74.   
  


 There is presently an acute and immediate need to construct physical barriers and 


roads in the vicinity of the border of the United States in order to prevent unlawful entries into 


the United States in the project areas pursuant to sections 102(a) and 102(b) of IIRIRA.  In order 


to ensure the expeditious construction of the barriers and roads in the project areas, I have 


determined that it is necessary that I exercise the authority that is vested in me by section 102(c) 


of IIRIRA.   







 


 


Accordingly, pursuant to section 102(c) of IIRIRA, I hereby waive in their entirety, with 


respect to the construction of physical barriers and roads (including, but not limited to, accessing 


the project areas, creating and using staging areas, the conduct of earthwork, excavation, fill, and 


site preparation, and installation and upkeep of physical barriers, roads, supporting elements, 


drainage, erosion controls, safety features, lighting, cameras, and sensors) in the project areas, all 


of the following statutes, including all federal, state, or other laws, regulations, and legal 


requirements of, deriving from, or related to the subject of, the following statutes, as amended:   


The National Environmental Policy Act (Pub. L. 91-190, 83 Stat. 852 (Jan. 1, 1970) (42 U.S.C. 


4321 et seq.)); the Endangered Species Act (Pub. L. 93-205, 87 Stat. 884 (Dec. 28, 1973) (16 


U.S.C. 1531 et seq.)); the Federal Water Pollution Control Act (commonly referred to as the 


Clean Water Act (33 U.S.C. 1251 et seq.)); the National Historic Preservation Act (Pub. L. 89-


665, 80 Stat. 915 (Oct. 15, 1966), as amended, repealed, or replaced by Pub. L. 113-287, 128 


Stat. 3094 (Dec. 19, 2014) (formerly codified at 16 U.S.C. 470 et seq., now codified at 54 U.S.C. 


100101 note and 54 U.S.C. 300101 et seq.)); the Migratory Bird Treaty Act (16 U.S.C. 703 et 


seq.); the Migratory Bird Conservation Act (16 U.S.C. 715 et seq.); the Clean Air Act (42 U.S.C. 


7401 et seq.); the Archeological Resources Protection Act (Pub. L. 96-95, 93 Stat. 721 (Oct. 31, 


1979) (16 U.S.C. 470aa et seq.)); the Paleontological Resources Preservation Act (16 U.S.C. 


470aaa et seq.); the Federal Cave Resources Protection Act of 1988 (16 U.S.C. 4301 et seq.); the 


Safe Drinking Water Act (42 U.S.C. 300f et seq.); the Noise Control Act (42 U.S.C. 4901 et 


seq.); the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 


Act (42 U.S.C. 6901 et seq.); the Comprehensive Environmental Response, Compensation, and 


Liability Act (42 U.S.C. 9601 et seq.); the Archaeological and Historic Preservation Act (Pub. L. 


86-523, 74 Stat. 220 (June 27, 1960) as amended, repealed, or replaced by Pub. L. 113-287, 128 







 


 


Stat. 3094 (Dec. 19, 2014) (formerly codified at 16 U.S.C. 469 et seq., now codified at 54 U.S.C. 


312502 et seq.)); the Antiquities Act (formerly codified at 16 U.S.C. 431 et seq., now codified 54 


U.S.C. 320301 et seq.); the Historic Sites, Buildings, and Antiquities Act (formerly codified at 


16 U.S.C. 461 et seq., now codified at 54 U.S.C. 3201-320303 & 320101-320106); Wild and 


Scenic Rivers Act (Pub. L. 90-542, 82 Stat. 906 (Oct. 2, 1968) (16 U.S.C. 1271 et seq.)); the 


Farmland Protection Policy Act (7 U.S.C. 4201 et seq.); the Federal Land Policy and 


Management Act (Pub L. 94-579, 90 Stat. 2743 (Oct. 21, 1976) (43 U.S.C. 1701 et seq.)); the 


Wilderness Act (Pub. L. 88-577, 78 Stat. 890 (Sept. 3, 1964) (16 U.S.C. 1131 et seq.)); 43 U.S.C. 


387; the National Wildlife Refuge System Administration Act (Pub. L. 89-669, 80 Stat. 926 


(Oct. 15, 1966) (16 U.S.C. 668dd-668ee)); National Fish and Wildlife Act of 1956 (Pub. L. 84-


1024, 70 Stat. 1119 (Aug. 8, 1956) (16 U.S.C. 742a, et seq.)); the Fish and Wildlife Coordination 


Act (Pub. L. 73-121, 48 Stat. 401 (March 10, 1934) (16 U.S.C. 661 et seq.)); the National Trails 


System Act (16 U.S.C. 1241 et seq.); the Administrative Procedure Act (5 U.S.C. 551 et seq.); 


the Wild Horse and Burro Act (16 U.S.C. 1331 et seq.); the Rivers and Harbors Act of 1899 (33 


U.S.C. 403); the National Park Service Organic Act and the National Park Service General 


Authorities Act (Pub. L. 64-235, 39 Stat. 535 (Aug. 25, 1916) and Pub. L. 91-383, 84 Stat. 825 


(Aug. 18, 1970) as amended, repealed, or replaced by Pub. L. 113-287, 128 Stat. 3094 (Dec. 19, 


2014 ) (formerly codified at 16 U.S.C. 1, 2-4 and 16 U.S.C. 1a-1 et seq., now codified at 54 


U.S.C. 100101 - 100102, 54 U.S.C. 100301-100303, 54 U.S.C. 100501-100507, 54 U.S.C. 


100701-100707, 54 U.S.C. 100721-100725, 54 U.S.C. 100751-100755, 54 U.S.C. 100901-


100906, 54 U.S.C. 102101 - 102102)); Sections 401(7), 403, and 404 of the National Parks and 


Recreation Act of 1978 (Pub. L. 95-625, 92 Stat. 3467 (Nov. 10, 1978)); 50 Stat. 1827 (April 13, 


1937); Sections 301(a)-(f) of the Arizona Desert Wilderness Act (Pub. L. 101-628, 104 Stat. 







 


 


4469 (Nov. 28, 1990)); Arizona –Idaho Conservation Act of 1988 (Pub. L. 100-696, 102 Stat. 


4571 (Nov. 18, 1988) (16 U.S.C. 460xx)); 16 U.S.C. 450y (Pub. L. 77-216, 55 Stat. 630 (Aug. 


18, 1941), as amended by Pub. L. 82-478, 66 Stat. 510 (July 9, 1952)); 67 Stat. c18 (Nov. 5, 


1952); National Forest Management Act of 1976 (16 U.S.C. 1600 et seq.); Multiple-Use and 


Sustained-Yield Act of 1960 (16 U.S.C. 528 - 531); the Eagle Protection Act (16 U.S.C. 668 et 


seq.); the Native American Graves Protection and Repatriation Act (25 U.S.C. 3001 et seq.); and 


the American Indian Religious Freedom Act (42 U.S.C. 1996).         


This waiver does not revoke or supersede the previous waivers published in the Federal 


Register on October 26, 2007 (72 FR 60870), and April 8, 2008 (73 FR 19078), which shall 


remain in full force and effect in accordance with their terms.  I reserve the authority to execute 


further waivers from time to time as I may determine to be necessary under section 102 of 


IIRIRA. 


Kevin K. McAleenan, 


Acting Secretary of Homeland Security 


 


 
[FR Doc. 2019-10079 Filed: 5/14/2019 8:45 am; Publication Date:  5/15/2019] 












U.S. Fish & Wildlife Service
201 N. Bonita Avenue, Suite 141
Tucson, AZ  85745

Cell: 602.525.4470
Currently teleworking 

From: Radke, Bill <bill_radke@fws.gov>
Sent: Friday, November 13, 2020 9:44 AM
To: McIntyre, Julie <julie_mcintyre@fws.gov>
Subject: Fwd: Army Corps Project Proposal to Build a New Road Through San
Bernardino NWR
 
Julie; Do you know whether the long term maintenance of all this new Border
infrastructure is covered by the waiver? The 2008 border infrastructure
maintenance was not covered by the waiver. USACE is using the threat of the
waiver to get FWS to provide a long-term access road through SBNWR. Thanks,
Bill
Get Outlook for iOS

From: Reagan, Steve <steve_reagan@fws.gov>
Sent: Thursday, November 12, 2020 4:31 PM
To: Radke, Bill; Harden, Tasha; Kasson, Shane
Subject: Re: Army Corps Project Proposal to Build a New Road Through San
Bernardino NWR
 
Bill / Tasha,

The ask is to identify road access 100% on federal lands for USACOE to identify in
their contracts for access to the border.  Here is a blown up map showing the area
interest.  They are focused on what is labeled as San Bernardino Game Refuge
Road.   But, are the other roads seen in the map access roads to border? 
Where San Bernardino Game Refuge Road enters private land is where they want
to possibly create road to border.  Key issues is that roads must be 100% on
federal lands.

Steve

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Faka.ms%2Fo0ukef&data=04%7C01%7Csteve_reagan%40fws.gov%7C67ddc705d2414a74e7ed08d8880bf670%7C0693b5ba4b184d7b9341f32f400a5494%7C0%7C0%7C637408932245571246%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=AQ5KRFXS8QWwuTB7S8cd8WCKQ%2FTDUzFlxmk%2FzxL1jRI%3D&reserved=0


From: Reagan, Steve <steve_reagan@fws.gov>
Sent: Thursday, November 12, 2020 16:10
To: Radke, Bill <bill_radke@fws.gov>; Kasson, Shane <shane_kasson@fws.gov>;
Harden, Tasha <Tasha_Harden@fws.gov>
Subject: Re: Army Corps Project Proposal to Build a New Road Through San Bernardino
NWR
 
Bill / Tasha,

I think they are now saying they need to use existing roads except for a section
near Slaughter Ranch what would need to be new road.  Is this sounding accurate
or do we have access on federal land all the way to the border?

Steve

From: Radke, Bill <bill_radke@fws.gov>
Sent: Friday, November 6, 2020 10:22
To: Kasson, Shane <shane_kasson@fws.gov>
Cc: Reagan, Steve <steve_reagan@fws.gov>
Subject: Fw: Army Corps Project Proposal to Build a New Road Through San Bernardino
NWR
 
Shane and Steve;  Naturally, this would be very bad to a 2300 acre refuge that is
already being threatened by water withdrawal and other issues.  Please
communicate with Tasha Harden, who is the POC right now for this proposal.  I
am also still learning, Bill Radke

From: Harden, Tasha <Tasha_Harden@fws.gov>
Sent: Friday, November 6, 2020 8:42 AM
To: Bannerman, Kimberly M <kimberly.bannerman@sol.doi.gov>
Cc: Radke, Bill <bill_radke@fws.gov>
Subject: Re: Army Corps Project
 
Thanks Kim, 

(b) (5)



  

Tasha Harden
Assistant Manager
San Bernardino & Leslie Canyon NWRs
7628 N Hwy 191
PO Box 3509
Douglas AZ 85608
Office: 520-364-2104 x106
Cell: 520-368-6004
Fax: 520-364-2130

From: Bannerman, Kimberly M <kimberly.bannerman@sol.doi.gov>
Sent: Thursday, November 5, 2020 7:43 PM
To: Harden, Tasha <Tasha_Harden@fws.gov>
Subject: Army Corps Project
 
Tasha,

(b) (5)

(b) (5)

(b) (5)



 

 

 

 

 

 

 

Kim Bannerman
U.S. Department of the Interior
Office of the Solicitor, Southwest Region
505 Marquette Ave., NW, Ste. 1800
Albuquerque, NM 87102
Telephone: (505) 248-5616
This e-mail is intended for the use of the individual(s) to whom it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are
hereby notified that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly
prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.
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